DOCKET FILE COPY ORIGINAL ;@g{;g}ﬁm_

Before the JUN =2 993
FEDERAL COMMUNICATIONS COMMISSION
JON
.C. 2 4 FEDERALCUNUNICATINSCOMM\SS
Washington, D.C 055 OFHCE F THE SECRETARY

In re Applications of
MM Docket No. 93-107

DAVID A. RINGER File No. BPH-911230

ASF BROADCASTING CORPORATION File No. BPH-911230MB

WILBURN INDUSTRIES, INC. File No. BPH-911230MC

KYONG JA MATCHAK File No. BPH-911230MF

S8HELLEE ¥. DAVIS File No. BPH-911231MA

WESTERVILLE BROADCASTING

COMPANY LIMITED PARTNERSHIP File No. BPH-911231MB

File No. BPH-911231MC

Nt Nt Nt St st Vvt Vil Nl gl o sV Vgu “oat? at? st St

OHIO RADIO ASSBOCIATES, INC.

For Construction Permit for an FM

Station on Channel 280A in

Westerville, Ohio

To: Administrative Law Judge
Walter C. Miller

OPPOSITION TO
PETITION TO ENLARGE
Wilburn Industries, Inc. ("Wilburn"), by its attorneys,
hereby submits its Opposition to the "Motion to Enlarge Issues"
filed by Ohio Radio Associates, Inc. ("ORA") on May 17, 1993. 1In

support thereof, the following is stated:

ORA's Motion contends that the presiding Judge should add
two qualifying issues against Wilburn, to determine: (1) whether
Wilburn's application violates Section 73.315 of the Commission's
Rules regarding city-grade coverage of the community of license,

and (2) whether Wilburn's application violates Section 73.207 of
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the Rules regarding spacings between FM broadcast stations. As

will be shown below, ORA's Motion should be denied as entirely

spurious.

1. gity-Grade Coverage of Westerville

As acknowledged by ORA, the Commission has long held that
the requirements of Section 73.315, which provides that a
station's must serve the licensed community with at least a 3.16
mV/m (“city-grade") signal, are satisfied if 80% or more of the
community lies within the station's city-grade contour. In such
circumstances, no waiver of the Rule is required and the
applicant may simply denote in its application that the Rule has
been satisfied. Where, as in the case of Wilburn, 100% of the
community is not encompassed by the proposed city—grade contour
and the application expressly notes that 100% coverage will not
be achieved, the applicant's certification that its proposal
complies with the Rule therefore constitutes an implicit
representation that at least 80% of the community is so
encompassed. No further showing is called for by the application

or by Commission precedent.

The Wilburn application, showing that a small portion of
Westerville does not lie within its computed city-grade contour
and representing that it will satisfy Section 73.315, therefore
satisfies the Commission's requirements on its face. ORA's

Motion offers no evidence that Wilburn's station will not provide



city-grade coverage and, indeed, does not even allege that
Wilburn's proposed coverage of the community will fall short.

The Motion thus fails to justify the addition of the requested
issue. The Motion thereby also contravenes Section 1.229(d) of
the Rules, which requires movant to supply "specific allegations
of fact sufficient to support the action requested," supported by
affidavits or other reliable evidence of such facts. In view of
the patent inadequacy of ORA's Motion, its request for a city

coverage issue must be denied.?

In any event, to the extent that a question may nevertheless
have been raised simply because a statement of 80% coverage was
not included in Wilburn's application, such statement has now
been obtained from Wilburn's consulting engineer and is attached
hereto. At this point, therefore, whatever question may have

been raised by ORA has been mooted.

2.  ghort-spacing to WITF-FM

ORA's Motion argues -- once again -- that a question is
raised about Wilburn's basic qualifications because the

transmitter of its proposed station will be closer to Station

! The cases cited by ORA, Port St. Lucie Broadcasting,
6 FCC Rcd 2063 (MMB 1991), and i , 6
FCC Rcd 5775 (MMB 1991) lend no support to its Motion. 1In the
former case, an issue was specified in light of a dispute about the
actual extent of the community's boundaries; in the latter case,
an engineering study (which was not proffered by ORA in this case)
revealed that, contrary to the applicant's claim, the city-grade
signal would cover only 69% of the community. See, 6 FCC Rcd at
2065 and 6 FCC Rcd at 5775.






therefore is improper for ORA to again raise it before the

presiding Judge. Atlantic Telecasting Co., 5 FcC 2d 717 (1966).%

Moreover, whether or not the North Texas Media line of cases
mandate the specification of an appropriate issue when waiver of
a Commission policy is required, Wilburn's application does not
require such waiver before it may be granted. As evident on the
face of Section 73.213, as dictated by common sense (j.e. that
compliance with the terms of a rule does not entail a waiver of a
rule) and as explained by the HDO, this simply is not a case
where the issue of a waiver and precedent pertaining to such

waivers are pertinent.s

Finally, to the extent that ORA believes that its stronger
signal and "fully-spaced" facilities are to be preferred to the
technical proposal set forth in Wilburn's application, that

matter already is encompassed within the specified "“areas and

‘¢ As recognized by the Judge when he denied ORA's earlier
Motion to Certify, the HDO rejected ORA's interpretation of the
Commission's rules, holding that Wilburn's application was
acceptable, that no waiver of the rules is necessary and that no
question was raised by ORA with regard to Wilburn's qualifications
to receive the permit for which it has applied. ORA's claim in its
Motion that it is raising the issue for the first time (Motion,
pP.2) is sheer sophistry.

5 similarly, oOn the Beach Broadcasting, Fcc 93-211,

released May 10, 1993, is inapposite. That case did not involve
applications which were acceptable under Section 73.213, but
instead addressed the issue whether a waiver of Section 73.207 was
justified in the circumstances of that case. By citing this case,
ORA merely demonstrates, once again, that it fails to understand
the difference between the waiver of one rule and compliance with
another rule.



populations" inquiry under the comparative issue. There is no
legal or logical foundation, however, for ORA's attempt to
convert what may (or may not) be a preference under the
comparative issue into an absolutely disqualifying issue which
would render meaningless all of the other comparative attributes

of the applicants.

In sum, ORA lacks both a factual and legal foundation for
the two issues sought in its Motion. The Motion therefore should
promptly be denied.

Respectfully submitted,

WILBURN INDUSTRIES, INC.

Q Vo)
By:

S. Kravetz
Brown, Nietert & Kaufman, Chtd.
1920 N Street, N.W., Suite 660
Washington, D.C. 20036
(202) 887-0600

June 2, 1993 Its Attorneys
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- ATATEMENT OP JOHN NOKINLEY

John McKinley hereby states as follows:

Ac President of Ohio Broadcast Consultants, Inc., I acted as
technical consultant to Wilburn Industries, Inc. and prepared the
enginearing section of its application to operates an FM station on
Channel 280A at Westerville, Ohio, using the facilities of former
station WBBY<FM. Ohio Broadcast Consultants, Inc, aleo was a
congultant to the licensee of WBBY-FN and prepared the application -
which requested Authority from the FCC to oonstruct those

facilities.,

AY

As I noted 1n the matsrials which I prepared for wilburn
Industries, the préposod city-grade contour of tha station did not
enconpass 100% of the Westerville olty linits, As gtated i{n the
application, howovpr, the proposal satisfied the requiremants of
gaction 73,318 of Lhc Rules and no waiver was required. Thia was
becauss I had determined that over 80% of the city was covéered by
a city-grade sighal so that, under Commission policy, the

requirements of the rule were satisfied.

I hereby affirm under penalty of perjury that the above

statement is trus And correct, to the best of my knowledge.

Executed this 2nd day of June, 1993,

f1(}1él*<j~n4h4

v vohn N. McKinley (




CERTIFICATE OF SERVICE

I, Beverles Jenkins, a secretary in the law firm of Brown,
Nietert & Kaufman, Chartered, do hereby certify that on this 2nd
day of June, 1993, I have caused to be mailed U.S. mail, postage
prepaid, a copy of the foregoing "Opposition to Petition to
Enlarge" to the following:

James Shook, Esquire

Hearing Branch

Federal Communications Commission
Room 7212

2025 M Street, N.W.

Washington, D.C. 20554

Arthur V. Belenduik, Esquire

Smithwick & Belenduik, P.C.

1990 M Street, N.W.

Suite 510

Washington, D.C. 20036
Counsel for David A. Ringer

James A. Koerner, Esquire
Baraff, Koerner, Olender & Hochberg, P.C.
5335 Wisconsin Avenue, N.W.
Suite 300
Washington, D.C. 20015-2003
Counsel for ASF Broadcasting Corp.

Stephen T. Yelverton
McNair & Sanford
1155 15th Street, N.W.
Suite 400
Washington, D.C. 20005
Counsel for Ohio Radio Associates, Inc.

Matthew McCormick, Esquire
Reddy, Begley & Martin
1001 22nd Street, N.W.
Washington, D.C. 20037
Counsel for Westerville
Broadcasting Company
Limited Partnership

Dan J. Alpert, Esquire
Ginsburg, Feldman & Bress, Chartered
1250 Connecticut Avenue, N.W.
Washington, D.C. 20036

Counsel for Shellee F. Davis

Kyong Ja Matchak
8300 Rockbury Way
Sacramento, CA 95843
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